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NOTES
STUDENT DISCIPLINE CASES AT STATE
UNIVERSITIES IN NEW MEXICO-PROCEDURAL
DUE PROCESS*
At this time when many are worried about dismissal from public
service, when only because of the overriding need to protect the
public safety is the identity of informers kept secret, when we
proudly contrast the full hearings before our courts with those in the
benighted countries which have no due process protection, when
many of our courts are so careful in the protection of those charged
with crimes that they will not permit the use of evidence illegally
obtained, our sense of justice should be outraged by denial to students of the normal safeguards. It is shocking that the officials of a
state educational institution, which can function properly only if
our freedoms are preserved, should not understand the elementary
principles of fair play. It is equally shocking to find that a court
supports them in denying to a student the protection given to a
pickpocket.
For it must be noted that the harm to the student may be far
greater than that resulting from the prison sentence given to a professional criminal.'
I
INTRODUCTION
The post-war years have brought about a change in the state universities of our country. Many universities have grown from small
colloquial colleges to large, complex, multi-universities. Campus
unrest, resulting from a myriad of causes, has brought about more
serious disciplining hearings involving questions of constitutional
rights of students. For the most part, the day of the "chat" in the
Dean's office is gone.
One of the greatest problems caused by this change has been that
of providing for a fair trial for students charged with one or more
violations of a university's rules, regulations or policies. During the
past few years the problem has appeared in New Mexico. The
purpose of this article is to examine this problem at the six state
universities in New Mexico. The article will first present an historical
perspective in which three theories upon which courts have based the
student-university relationship are discussed. These theories (in loco
parentis, contract, and privilege) have, in the past, provided a basis
*This study was made possible by a grant from the Graduate Student Association at the
University of New Mexico.
1. Seavey, Dismissal of Students: "Due Process", 70 Harv. L. Rev. 1406-07 (1957).
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for courts to support decisions reached by university officials in
student discipline cases; and have provided the courts with arguments
to avoid further ajudication. None of these theories, however, appear
adequate today.
Since the problem of what constitutes procedural due process in
student discipline cases may depend on the relationship that exists
between the student and a state university, there follows a brief
attempt to define this relationship. A model which represents the
present minimum requirements of procedural safeguards that must
be used in student discipline cases is then presented. This model will
be used as a basis for comparison in studying the procedures used by
the universities in New Mexico. A study of each university follows,
and the paper will then conclude by recommending a model code of
procedure, which, if enacted by the universities, would assure procedural due process in their student discipline cases.
II.
HISTORICAL PERSPECTIVE: THREE THEORIES WHICH ATTEMPT TO
DEFINE THE STUDENT-UNIVERSITY RELATIONSHIP

Historically, many courts have invoked one of three theories in
order to explain the student-university relationship. The three
theories are: 1. the in loco parentis theory-which simply means that
the university stands in the place of the parents of a minor child
attending the university; 2. the rights vs. privilege theory-which is
not really a theory, but rather a controversy over whether attendance
at a state university is a right or a privilege; and 3. the contract
theory-which states that the student-university relationship is one
founded in contract.
Such theories have, from time to time, allowed courts to avoid
such issues as due process in student discipline cases. For instance, by
stating that the student-university relationship was one based on in
loco parentis, a court could (at least in theory) avoid hearing almost
any student discipline case, regardless of how arbitrary a university
official might have acted in suspending a student.
A close examination of recent cases, however, will show that none
of the three theories is adequate today, and that none should be used
to avoid such issues as due process in student discipline cases.
A. In loco parentis
As far back as 1847 a Maine court held that parents could delegate
2
their authority over their child to a tutor or schoolmaster. The early
concept of in loco parentis appears to have evolved as a defense in
2. Stevens v. Fassett, 27 Me. 266 (1847).
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cases resulting in the use of corporal punishment. Today the concept
finds its basis in unwritten policy: the policy that for various reasons,
from alumni pressure to inertia, the university is somehow obligated
to look after its students while they are attending that institution. In
the past few years, however, the complexion of students attending
state universities has greatly changed. Most students are no longer 17
years old and fresh out of high school; in fact, many students are
over 22 years of age and war veterans. Today fewer than 7% of the
students enrolled in universities are under 18 years of age. The
median age is slightly less than 20, but over one million university
students are over 22 years of age.' With more and more students
going to college, who have reached 21 years of age, the doctrine
seems completely outdated. But even in the case of the student who
is a minor the doctrine would seem no longer to apply in student
discipline cases (at least as an excuse for denying procedural due
process) since the decision of the Supreme Court in the case of In re
Gault.4
Thus it is not surprising that in 1968 one hears a Louisiana federal
court state with regard to the concept of in loco parentis:
Viewed in this light, the doctrine is of little use in dealing with our
modern "student rights" problems. 5
B. Rights vs. Privilege
As far as the requirements of procedural due process are concerned the distinction whether attendance at a state university is a
right or a privilege does not seem very important since the case of
Dixon v. Alabama State Board of Education.6 In that case a federal
court held that regardless of the classification as a right or a privilege
the opportunity to obtain a college education was constitutionally
protected. The court stated:
...the State cannot condition the granting of even a privilege upon
the renunciation of the constitutional right to procedural due
process. 7
3. Van Alstyne, Procedural Due Process and State University Students, 10 U.C.L.A. L.
Rev. 368, 376 nn. 29 & 30 (1963).
4. 387 U.S. 1 (1967). The case held that procedural due process was required in
disciplining of minors if a substantial interest was affected. However, such a hearing need
not conform with all the requirements of a criminal trial or even of the usual administrative
hearing, but it must measure up to the essentials of due process and fair treatment.
5. Zanders v. Louisiana State Bd. of Educ., 281 F. Supp. 747, 756 (W.D. La. 1968).
6. 294 F.2d 150 (5th Cir. 1961), cert. denied 368 U.S. 930 (1961); Also see Knight v.
State Bd. of Educ., 200 F. Supp. 174, 178 (M.D. Tenn. 1961).
7. For further discussion see Note, Expulsion of College and Professional StudentsRights and Remedies, 38 Notre Dame Lawyer 174, 175-76 (1962).
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C. The Contract Theory
The theory that the student and the university are parties to a
contract still finds some favor in the courts today.8 It appears,
however, that courts are hesitant to allow a student to contract away
any rights to procedural due process. In the case of Koblitz v.
Western Reserve University9 the court stated:
The university agrees with him [the student] that it will impart to
him instruction; that it will aid him in the ordinary ways in his
studies; that it will treat him fairly; that it will give him every
opportunity to improve himself, and that it will not impose upon
him penalties which he in no wise merits, and that it will deal with
him impartially.(emphasis added)
From this it would seem that some courts would not allow a university to contract away a student's right to a fair hearing.
The contract theory has been criticized by a number of legal
scholars.' 0 The chief criticisms have been: 1. that courts have traditionally held that the burden of establishing a breach lies upon the
student; 2. that usually these are contracts of adhesion whose terms
are often hidden in a catalog; 3. many students are minors; 4. there is
a lack of consideration; and 5. there is a problem determining the
intentions of the parties to the contract.
Although some courts may find comfort in applying the contract
theory to the student-university relationship, it would seem, at best,
highly limited in its use in solving modem cases involving student
discipline.
Thus it seems that none of the three common theories which
attempt to define the student-university relationship is adequate.
Upon what principle then is the student-university relationship based
and can that relationship be defined? Furthermore, should that relationship be severed without a fair hearing? The issue can no longer
be avoided.
III
THE STUDENT-UNIVERSITY RELATIONSHIP
The student-university relationship is difficult to adequately
define. As was seen, it does not seem to be based on the concept of
in loco parentis.It does not fit neatly into the framework of contract
8. See Wright v. Texas S. Univ., 392 F.2d 728, 759 (5th Cir. 1968).
9. 11 Ohio C. Dec. 515, 21 Ohio C.C.R. 144, 155 (8th Cir. Ct. 1901).
10. See Goldman, The University and the Liberty of its Students-A Fiduciary Theory,
54 Ky. L. J. 643, 651-54 (1966); Note, Developments in the Law-Academic Freedom, 81
Harv. L. Rev. 1045, 1145-46 (1968).
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law. It is not based on constitutional rights-and yet it seems to be
more than a privilege.
Perhaps it is best defined as a relationship that exists for the
benefit of the state and the student. It is a relationship in which both
the state and the student have a sufficient interest that the relationship should not be severed without a fair hearing. The state as well as
the student stand to benefit from the continuation of the relationship. The state has expended money in educating the student and
stands to benefit from the increased education of its citizenry. The
student likewise has expended money and also stands to benefit from
his increased education.
When a student is expelled both parties stand to lose. Consequently, both the student and the state should be equally concerned
over the problem of procedural due process in disciplining college
students. The court in Dixon stated:
Surely no one can question that the right to remain at the college in
which the plaintiffs were students in good standing is an interest of
extremely great value.'
This is an interest of the student and the university (acting as an
agent for the state)-an interest which both parties should want to
protect by a fair hearing.
IV
WHAT CONSTITUTES PROCEDURAL DUE PROCESS?
Due process of law is the primary and indispensable foundation of
individual freedom. It is the basic and essential term in the social
compact which defines the rights of the
2 individual and delimits the
powers which the state may exercise.
Since due process is a concept that implies a series of events it is
impossible to give the term a universal definition. Recent decisions,
however, have begun to set down some guidelines and minimum
standards of due process which must be followed in student
discipline hearings.
The leading case in this area is the Dixon case. This case involved
students attending Alabama State College. The students participated
in civil rights demonstrations and were dismissed from school. They
did not receive notice of the charges nor were they given a hearing.
The Fifth Circuit Court reversed a decision against the students. At
the same time the Court set down some standards of procedural due
11. 294 F.2d 150, 157 (5th Cir. 1961).
12. In re Gault, 387 U.S. 1, 20 (1967).
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process which should be afforded students in discipline hearings. The
Court stated:
•.. the rudiments of an adversary proceeding may be preserved without encroaching upon the interests of the college. In the instant case,
the student should be given the names of the witnesses against him
and an oral or written report on the facts to which each witness
testifies. He should also be given the opportunity to present to the
Board, or at least to an administrative official of the college, his own
defense against the charges and to produce either oral testimony or
written affidavits of witnesses in his behalf. If the hearing is not
before the Board directly, the results and findings of the hearing
3
should be presented in a report open to the student's inspection.
In the case of Knight v. State Board of Educationi" the court
stated that, since Dixon, notice and a hearing were required in student discipline cases. The Knight court stated:
With respect to the type of notice and hearing to be provided, consideration should be given to the observations made by the Court of
Appeals for the Fifth Circuit in the Dixon case.15
The United States District Court for the Western District of
Missouri sitting en banc has also issued an opinion concerning procedural due process in college discipline cases. With regard to
minimum standards of procedural due process the court stated:
Three minimal requirements apply in cases of severe discipline
growing out of fundamental conceptions of fairness implicit in
procedural due process. First, the student should be given adequate
notice in writing of the specific ground or grounds and the nature of
the evidence on which the disciplining proceedings are based.
Second, the student should be given an opportunity for a hearing in
which the disciplining authority provides a fair opportunity for
hearing of the student's position, explanations, and evidence. The
third requirement is that no disciplinary action be taken on grounds
which are not supported by any substantial evidence.6
This position seems reasonable until one reads further. The court
goes on to state:
There is no general requirement that procedural due process in student disciplinary cases provide for legal representation, a public
13. Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961).
14. Knight v. State Bd. of Educ., 200 F. Supp. 174, 178 (M.D. Tenn. 1961).

15. Id. at 182.
16. General Order on Judicial Standards of Procedure and Substance in Review of
Student Discipline in Tax Supported Institutions of Higher Education, Educational Record
(Winter 1969).
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hearing, confrontation and cross examination of witnesses, warnings
about privileges, self-incrimination, application of principles of
former or double jeopardy, compulsory production of witnesses, or
any of the remaining features of federal criminal jurisprudence.' '
This part of the opinion seems to weaken the entire argumant as far
as procedural due process is concerned. At first the court says that
"the student should be given an opportunity for a hearing in which
the disciplining authority provides a fair opportunity for hearing of
the student's position," and then the court seems to take away this
opportunity by denying a student access to certain procedures,
without which, he might not be able to adequately present his
position.
It is interesting to note that two years before, the same Missouri
Federal District Court issued one of the leading opinions in the area
of procedural due process in student discipline hearings. The case was
Esteban v. Central Missouri State College.' ' In this case the court
listed specific procedures which must be followed in the case before
it. The court stated:
The procedures to be followed in preparing for and conducting such
hearing shall include the following procedural features: (1) a written
statement of the charges to be furnished each plaintiff at least 10
days prior to the date of the hearing; (2) the hearing shall be conducted before the President of the college;' 9 (3) plaintiffs shall be
permitted to inspect in advance of such hearing any affidavits or
exhibits which the college intends to submit at the hearing; (4)
plaintiffs shall be permitted to have counsel present with them at the
hearing to advise them; (5) plaintiffs shall be afforded the right to
present their version as to the charges and to make such showing by
way of affidavits, exhibits, and witnesses as they desire; (6) plaintiffs
shall be permitted to hear the evidence presented against them, and
plaintiffs (not their attorney) may question at the hearing any
witness who gives evidence against them; (7) the President shall
determine the facts of each case solely on the evidence presented at
the hearing therein and shall state in writing his finding as to
whether or not the student charged is guilty of the conduct charged
and the disposition to be made, if any, by way of disciplinary action;
17. Id. at 7.
18. 277 F. Supp. 649 (1967).
19. The President was the authorized person to administer discipline. The court stated:
It is imperative that the students charged be given an opportunity to present
their version of the case and to make such a showing as they desire to the
person or group of persons who have the authorized responsibility of determining the facts of the case and the nature of the action, if any, to be taken.
Id. at 649.
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(8) either side 2may,
at its own expense, make a record of the events
0
at the hearing.
The guidelines set forth in the Esteban seem different and more
reasonable than the guidelines set forth in the opinion issued by the
judges sitting en banc. Esteban allows the presence of counsel, and
confrontation of witnesses while the en banc opinion of the same
court seems to say that these are unnecessary features of due process.
From these and other cases 2 ' one can see emerging certain procedural requirements in student discipline cases. Certainly the courts
have not gone so far as to draw an analogy between the requirements
of procedural due process in criminal cases and student discipline
cases. As pointed out above, there are variances within the opinions
issued by the same court. The variances in opinions issued across the
country are even greater. However, Professor William Van Alstyne
has developed a noteworthy list of what he considers to be the
essential elements required in order to afford procedural due process
in student discipline hearings. It is felt that this list adequately sets
down the minimum standards of procedural due process for student
discipline hearings. These requirements are:
(1) Serious disciplinary action may not be taken in the absence of
published rules which:
(a) are not "so vague that men of common intelligence must
necessarily guess at its meaning and differ as to its application";

and
(b) do not depend upon the unqualified discretion of a particular administrator for their application.

(2) Where the rules are reasonably clear and their application does
not depend upon uncontrolled discretion, a student still may not be
seriously disciplined (as by suspension) unless:

(a) the student charged with an infraction has been furnished
with a written statement of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10 days);
(b) the student thus charged "shall be permitted to inspect in
advance of such hearing any affidavits or exhibits which the college intends to submit at the hearing";

(c) the student is "permitted to have counsel present at the
hearing to advise [him] ";
20. Esteban v. Central Missouri State College, 277 F. Supp. 649, 651 (1967).
21. See Moore v. Student Affairs Comm. of Troy State Univ., 284 F. Supp. 725 (M.D.
Ala. 1968); Schiff v. Hannah, 282 F. Supp. 381 (W.D. Mich. 1966); Goldberg v. Regents of
Univ. of Cal., 248 Cal. App.2d 867, 57 Cal. Rptr, 463 (Ct. App. 1967); Due v. Florida A &
M Univ., 233 F. Supp. 396 (N.D. Fla. 1963); Dickey v. Alabama State Bd. of Educ., 273 F.
Supp. 613 (M.D. Ala. 1967); and Hammond v. South Carolina State College, 272 F. Supp.

947 (D.S.C. 1967).
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(d) the student is "permitted to hear the evidence presented
against [him] ," or at least the student should be given the names
of the witnesses against him and an oral or written report on the
facts to which each witness testifies;
(e) the student or his attorney may question at the hearing any
witness who gives evidence against him;
(0 those who hear the case "shall determine the facts of each
case solely on the evidence presented at the hearing";
(g) "the results and findings of the hearing should be presented
in a report open to the student's inspection";
a record of the
(h) "either side may,
' 2 2at its own expense, make
events at the hearing.
It is apparent that many (if not all) of these requirements come from
the Dixon and Esteban cases. The list is representative of the existing
law in the area of procedural due process in student discipline cases,
and, as such, shall be used as a model for the purposes of studying
the procedures used by the state universities of New Mexico.
V.
PROCEDURES USED IN DISCIPLINING STUDENTS AT THE

STATE UNIVERSITIES OF NEW MEXICO
A. The University of New Mexico
The three documents which define and control student's rights at
the University of New Mexico are: 1. the Regents' Statement on
Rights and Responsibilities, 2 2. the Constitution of the Associated
2
Students,2 4 and 3. the Student Standards Policy. S
Until this summer the board primarily concerned with student
2
discipline cases was the Student Standards Committee. 6 This is a
student-faculty committee which has original jurisdiction over
serious cases. It also has appellate jurisdiction over minor cases which
2
come to it from lower courts (e.g. dorm cases, etc.). 7 Decisions
from the Student Standards Committee may first be appealed to the
President of the University. Decisions can then be appealed to the
Board of Regents. 2"
The procedures used at the University of New Mexico seem to
22. Van Alstyne, The Student as University Resident, 45 Denver L.J. 582, 592-94
(1968).
23. This includes the original statement dated Oct. 1, 1965, and the recent amendment
to this statement adopted Aug. 8, 1970. See Appendix A-3 and A-4.
24. See A.S.U.N.M. Constitution, Art. IV, on file at office of N.M. L. Rev.
25. See Student Standards Policy, on file at office of N.M. L. Rev.
26. Id.
27. Id.
28. Id.
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comply with the standards outlined in the model, with a few exceptions.
MODEL
UNIVERSITY OF NEW MEXICO
Complies
With
(1) Serious disciplinary action may not be
taken in the absence of published rules
which

Complies
with
in Part

l(a)

(a) are not "so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application,"
and
(b) do not depend upon the unqualified
discretion of a particular administrator for
their application.

Does Not
Comply
With

x

l(b)
x

(2) Where the rules are reasonably clear and
their application does not depend upon
uncontrolled discretion, a student still may
not be severely disciplined (as by suspension) unless:
(a) the student charged with an infraction
has been furnished with a written statement
of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10
days);

2(a)

(b) the student thus charged "shall be
permitted to inspect in advance of such
hearing any affidavits or exhibits which the
college intends to submit at the hearing";

2(b)

(c) the student is "permitted to have
counsel present at the hearing to advise
[him] ";

2(c)
x

(d) the student is "permitted to hear the
evidence presented against [him] ", or at
least the student should be given the names
of the witnesses against him and an oral or
written report on the facts to which each
witness testifies;

2(d)

(e) the student or his attorney may question at the hearing any witness who gives
evidence against him;

2(e)
x

(f) those who hear the case "shall determine the facts of each case solely on the
evidence presented at the hearing";

2(f)
x

(g) "the results and findings of the hearing should be presented in a report open to
the student's inspection";

2(g)
x

x

x

x
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(h) "either side may, at its own expense,
make a record of the events at the hearing".

241

2(h)
x

When compared with the model the University of New Mexico compares favorably with all the requirements except for l(a). It appears
that some of the present rules and regulations are too vague. One
example of such vagueness is part (xi) of subsection (a) of section 6
of the Regents' amended statement which states:
Any other acts or omissions which affect adversely the University's
educational function, disrupt community living on campus, interfere

with the right of others to the pursuit of their education, or affect
adversely the processes of the University. 2 9
"Reasonable men" could differ in their interpretation of this rule. It
would seem impossible for a student to readily comprehend what is
forbidden by this section. There are other sections in the Regents'
amended statement which are equally vague and in need of clarification.
Last spring the University had a chance to evaluate its procedural
system. A case came before the Student Standards Committee which
involved the disciplining of two students who were accused of
violating University rules when they disrupted a speech given by a
U.S. Senator. The case received a great deal of local publicity, and
consequently the University took every precaution to comply with
the concept of procedural due process. There was adequate notice, a
public hearing, attorneys representing both sides, cross examination
of witnesses, and a report of the findings of the Committee. The
Committee found the students guilty and imposed its sanctions.
Up to this point the hearing seemed exceptionally fair. Then, however, a strange thing happened-the University of New Mexico administration decided to appeal the case, as they apparently were not
satisfied with the sanctions imposed by the Standards Committee.
The case was appealed to the President of the University who
imposed a much stronger sanction, and this decision was in turn
upheld by the Board of Regents. At this point the University seems
to have destroyed the whole concept of due process. Such an appeal
does not seem consistent with basic concepts of fairness; although no
reported cases have so held. It might be fair to have the Administrator hear the case and it might even be fair to have the Administrator impose a heavier penalty-but when an Administrator
does so it would seem that he should have a large burden to meet. He
29. See A Statement of Policy and Procedures Dealing with Rights and Responsibilities
at the Univ. of N.M., on file at the office of the N.M. L. Rev.
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should show where and how the lower court erred in reaching its
decision, and state in very precise terms why he is overturning that
decision. This is not what happened in this instance. Rather, one has
a suspicion that, in this case, the administration simply thought a
heavier sanction should be imposed and so it imposed one.
Following this case the Regents amended their previous statement
on Rights and Responsibilities. 3 0 The amended policy essentially
does three things: 1. it attempts to adequately define violations and
sanctions so that neither are unduly vague; 2. it gives the President of
the University certain powers during a state of emergency; and 3. it
provides for an interim hearing board to hear student discipline cases.
The first section of the policy defining violations and sanctions is
generally an improvement. There still exist a few vague statements as
already mentioned. Hopefully, these will be clarified in the near
future.
The second part of the policy gives the President special powers
for handling emergency situations such as the student strike which
occurred last spring. This section is also vague (in defining what is an
emergency) and it gives the President too much discretionary power.
In theory it would allow the President to close down the University
for almost any reason. This could be an unwise policy. There is one
good feature to this section, however-at least students and faculty
will know who is really in charge should another emergency occur.
The third part of the amended policy establishes an interim
standby policy which creates a new hearing panel for student
discipline cases. The new policy goes into effect when one of two
events occur: 1) "when a period of more than four weeks passes
between the filing of charges against a student and the commencement of an actual hearing on the merits," or 2) if the President
shall report to the Regents that, "in his judgment, the regular campus
judicial process is failing or is likely to fail to accord due process to
the student charged or to the university community as a whole." 3 1
This also may be a good policy in assuring due process. The second
condition for invoking the policy, however, gives the President too
much discretion. In short, it allows him to choose his court. In
reality, this should not be a problem, as the composition of the new
interim hearing panel is similar to that of the Student Standards
Committee3 2 and the rules of procedure are the same as those used
by the Student Standards Committee. 3 3
30. Id.
31. Id. at 17.
32. Id. at 18. The Interim Committee is composed of five voting members; two from the
voting faculty, two students and a chairman who shall be a lawyer.
33. Id.
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The Interim Stand-by Policy seems to have been established to
alleviate the problem of an overcrowded docket.3 4 Also it should be
pointed out that this is only a temporary device to "fill in the gap"
until the University Governance Committee can establish a better
system. 3 5
The University of New Mexico does not try to avoid the issue of
procedural due process by basing its relationship with its students on
the concepts of in loco parentis, contracts or by trying to draw a
distinction between education as a right or as a privilege.
Thus, the University of New Mexico seems to be progressive in
trying to assure its students procedural due process.
Improvements might be made in the following areas: 1. all vague
phrases and rules should be eliminated from the amended version of
the Regents' Statement on Rights and Responsibilities; 2. there
should be an explicit policy that in no case should the penalty imposed on appeal be greater than that imposed at the lower level; and
3. a permanent system should be put into operation at the earliest
possible date-a system in which the students, faculty and administration all have an equal hand in creating.
Although improvements are in order, the University does comply
with most of the minimum standards of the model.
B. Eastern New Mexico University
The two documents that define the campus offenses and procedural requirements at Eastern New Mexico University are the University Standards3 6 and Student Senate Resolution #27.' ' The University Standards seems to be policies formulated by the Regents and
included in the Student Handbook. The Student Senate Resolution
was enacted by the Student Senate, and approved by the Administration and Board of Regents, but has not yet been voted on by the
Faculty Senate. The University is presently operating under these
guidelines pending action by the Faculty Senate.
The procedures used in student discipline cases at Eastern New
Mexico University are as follows: 1. the student is notified of the
charges against him; 2. if it appears that serious sanctions (such as
suspension or expulsion) may result, the student is given an opportunity to withdraw; and 3. if the student chooses not to withdraw,
he goes through the normal court proceedings. 3
34. Interview with Dr. Harold Lavender, Vice-President for Student Affairs, University of
New Mexico, Sept. 27, 1970.
35. Id.
36. See E.N.M.U. University Standards, on file at the office of N.M. L. Rev.
37. See E.N.M.U. Student Senate Resolution #27, on file at the office of the N.M. L.
Rev.
38. Interview with Howard B. Melton, Vice-President for Student Affairs, Eastern New
Mexico University, Nov. 4, 1970.
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The normal court procedures are as follows: 1. the student appears
before the Student-Faculty Discipline Committee which hears his
case; 2. he can then appeal this decision in one of two ways; a) to the
Dean of Students; or b) to the President of the University; and 3) the
student has a final appeal to the Board of Regents. 3 9
In addition to these procedures the Dean of Students may refer
any case, at his discretion, to the Student Supreme Court which is
composed solely of students.4 0
There does not seem to be a large number of serious cases at
Eastern New Mexico University. 4 Last year there were two." 2 One
was appealed all the way to the Board of Regents. 4" Apparently
most students who are charged with serious offenses elect to withdraw from the University. 4" The University feels that the present
system is adequate and assures procedural due process.4" The Dean
of Students, however, admits that the present system is not capable
4 6
of handling a large case load should a crisis occur on campus.
Furthermore, there is no standing committee on campus which is
studying the process and attempting to suggest improvements.4 '
Eastern conceivably could face the same appellate problem faced
at the University of New Mexico last year; that is, the Administration
would seem to have the authority to impose a heavier sanction on
appeal than that imposed by a lower court,4" although there has
never been a case in which this has happened. 4"
Eastern New Mexico seems to comply with most of the minimum
standards of procedural due process as set forth in the model.

MODEL
EASTERN NEW MEXICO UNIVERSITY

(1) Serious disciplinary action may not be
taken in the absence of published rules
which
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

Complies
With
1(a)

Does Not
Comply
With

Complies
With
in Part
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Complies
With
(a) are not "so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application,"
and
(b) do not depend upon the unqualified
discretion of a particular administrator for
their application

Does Not
Comply
With

Complies
With
in Part
x

l(b)
x

(2) Where the rules are reasonably clear and
their application does not depend upon uncontrolled discretion, a student still may not
be severely disciplined (as by suspension)
unless:
(a) the student charged with an infraction
has been furnished with a written statement
of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10
days);

2(a)

(b) the student thus charged "shall be
permitted to inspect in advance of such
hearing any affidavits or exhibits which the
college intends to submit at the hearing";

2(b)

(c) the student is "permitted to have
counsel present at the hearing to advise
[him] ";

2(c)
x

(d) the student is "permitted to hear the
evidence presented against [him] ", or at
least the student should be given the names
of the witnesses against him and an oral or
written report on the facts to which each
witness testifies;

2(d)

(e) the student or his attorney may question at the hearing any witness who gives
evidence against him;

2(e)
x

(f) those who hear the case "shall determine the facts of each case solely on the
evidence presented at the hearing";

2(f)
x

(g) "the results and findings of the hearing should be presented in a report open to
the student's inspection";

2(g)
x

(h) "either side may, at its own expense,
make a record of the events at the hearing".

2(h)
x

x

x

x

Some of the rules at Eastern New Mexico University may be too
vague. They use identical wording in one of their rules as was previously criticized in discussing the University of New Mexico." 0 Gen50. See E.N.M.U. University Standards, supra note 36.
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erally, however, Eastern New Mexico University does comply with
the minimum standards of procedural due process in other respects.
Eastern does not attempt to avoid the issue of procedural due
process by adhering to the in loco parentis theory, the contract
theory or the rights v. privilege dispute.
The following recommendations are made to improve the system
at Eastern New Mexico University:
1. all vague phrases should be eliminated from the present rules
and regulations;
2. a standing committee should be created to study the present
system and make proposals for a system which would be effective
should a crisis occur;
3. the University should provide a list of sanctions; and
4. the University should take whatever action is necessary to have
the Faculty Senate act on Student Senate Resolution #27, at the
earliest possible date, so as to add certainty to their procedures.
C Western New Mexico University
The procedures and policies of Western New Mexico University are
contained in two documents, the General University Regulations, 5 '
and the appellate procedures for the Student-Faculty High Court.' 2
Serious cases are first brought before the Dean of Students. Students can then appeal their cases to the Student-Faculty High Court.
Further appeals are then available to the Dean of Students or to the
President of the University.5 '
The procedures used before the Student-Faculty High Court are as
follows:
1. students appealing their case in person;
2. students present their own case;
3. students may call those witnesses they desire;
4. students are responsible for having their own witnesses available at the time of the hearing;
5. all facts must be presented at the one hearing;
6. withholding of facts to protect others is not grounds for a
second trial;
7. the court may call all the witnesses it deems necessary;
8. the court will raise questions that it feels are pertinent; and
9. the accused may cross-examine all witnesses. 5 4
51. See W.N.M.U. General University Regulations, on file at the office of the N.M. L.
Rev.
52. See W.N.M.U. Student-Faculty High Court, on file at the office of the N.M. L. Rev.
53. Interview with James R. Smith, Dean of Students, Western New Mexico University,
Nov. 3, 1970.
54. See W.N.M.U. Student-Faculty High Court, supra note 52.
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Western New Mexico does not comply with most of the requirements
set forth in the model. One regulation on the campus patently
violates the concept of due process. The regulation states:
Students who are arrested by law enforcement officers and who are
subsequently convicted for law violations are automatically suspended from the University for disciplinary reasons. Students who
become involved with law enforcement officers but who are not
convicted are also liable for disciplinary suspension or probation by
the University as the individual case may warrant.55
This rules denies due process by not even providing a hearing for
students who are convicted of off-campus violations. This rule is
every unfair and violates basic principles of due process. In addition
to this rather obvious violation of the concept of due process,
Western does not compare favorably with the model in other
respects.
MODEL
WESTERN NEW MEXICO UNIVERSITY

Complies
With
(1) Serious disciplinary action may not be
taken in the absence of published rules
which
(a) are not "so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application";

Does Not
Comply
With

1(a)

x

and
(b) do not depend upon the unqualified
discretion of a particular administrator for

Complies
With
In Part

1(b)
x

their application
(2) Where the rules are reasonably clear and
their application does not depend upon uncontrolled discretion, a student still may not
be severely disciplined (as by a suspension)
unless:
(a) the student charged with an infraction
has been furnished with a written statement
of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10
days);

2(a)

(b) the student thus charged "shall be
permitted to inspect in advance of such
hearing any affidavits or exhibits which the
college intends to submit at the hearing";

2(b)

x

55. See W.N.M.U. General University Regulations, supra note 51.

x
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Complies
With
(c) the student is "permitted to have
counsel present at the hearing to advise
him";

2(c)

(d) the student is "permitted to hear the
evidence presented against him", or at least
the student should be given the names of
the witnesses against him and an oral or
written report on the facts to which each
witness testifies;

2(d)

(e) the student or his attorney may question at the hearing any witness who gives
evidence against him;

2(e)
x

(f) those who hear the case "shall determine the facts of each case solely on the
evidence presented at the hearing";

2(f)

(g) "the results and findings of the hearing should be presented in a report open to
the student's inspection";

2(g)

(h) "either side may, at its own expense,
make a record of the events at the hearing".

2(h)
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Does Not
Comply
With

Complies
With
in Part

x

x

x

x

x

The only two requirements that are satisfied by the procedures
used at Western are 2(d) and 2(e) of the model. Other requirements
of procedural due process as set forth in the model are not met in the
rules and regulations of Western New Mexico University. They do
not have a written policy that requires the University to furnish a
student with a written copy of the charges against him. They do not
have a policy which allows the student to inspect in advance any
affidavits or exhibits which the college intends to submit at the
hearing. The student is not allowed to have counsel with him at the
hearing. The results of any hearings are not presented in an open
report, nor is a record made of the events at the hearings. Not only
does the University lack many necessary procedural guidelines, some
of the procedures that do exist seem unfair. It may not be fair to
require students to be responsible for seeing that their witnesses are
present without some assistance from the University, especially if the
University uses its authority to assure that its own witnesses are
present to testify against an accused student. It does not seem fair to
categorically state that all facts must be present at one trial-if this
means that new evidence is not grounds for reopening a case. The
rule stating "that withholding of facts to protect others cannot result
in a new trial" is confusing. If it means withholding such facts by the
defendant then such a rule might not be unfair; but if it means that
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withholding facts by anyone who testifies will not be grounds for a
new trial, then the rule seems unfair. Western has the same policy as
the University of New Mexico with regard to imposing a heavier
sanction on appeal.' 6
Of the universities studied, Western has the most informal procedures and the least adapted to the times. Much of this is due to the
small size of the University and its colloquial attitudes. The school is
small enough (approximately 1400 students) that most of the discipline cases are still handled in an informal manner (e.g., "chats" in
the Dean's office.' ' The University is a strong believer in, and
adheres to, the doctrine of in loco parentis." It is not known
whether the University would also apply the contract theory in defining its student-university relationship and/or invoke the rights v.
privilege argument. The following recommendations are in order:
1. all vague rules and regulations should be eliminated;
2. the procedures used in discipline cases should be amended as
follows;
a. written notice should be given in every serious case at least ten
days in advance,
b. students should be able to inspect in advance all affidavits and
exhibits that the college intends to submit,
c. the student should be permitted to have counsel at the hearing
to advise him,
d. there should be a written requirement that those who hear the
case shall determine the facts of each case solely on the evidence
presented at the hearing,
e. an open report of the findings of the hearing should be made
available to the students,
f. students should be allowed to make a record of the events at
the hearing.
3. the rules and regulations with regard to off-campus violations of
the law should be revised (or eliminated). At minimum, there should
be a provision for a hearing before the student is suspended. If the
off-campus actions are not of such a nature that the University has
reason to believe that the student will cause serious harm to the
University by his continued presence then the student should be
allowed to continue with his studies.
4. the University should consider letting the in loco parentis doctrine die-it has no place at a modern university.
56. Supra note 53.
57. Id.
58. Id.
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D. New Mexico State University
The four documents which describe the procedures for student
disciplining cases at New Mexico State University are:
1. Article IV of the Student Bill of Rights;" 9 2. the Rules of Procedure of NMSU University Discipline Committee;6 0 3. Article V of
the Associated Students Constitution;6" and 4. ASNMSU Procedures
of NMSU Student Supreme Court and Disciplinary Board. 6 2
The University Discipline Committee is the board that hears cases
of a serious nature (e.g., suspension or expulsion). 6 ' Cases originate
before this court by one of four methods: 1) by referral from Student Court and Disciplinary Board; 2) by referral from the Office of
Student Affairs; 3) by individual appeal from the Student Court and
Disciplinary Board; and 4) by any member of the University Community. 6" The rules of procedure before the University Discipline Com6
mittee are the same as those before the Student Supreme Court. 1
These procedures are as follows:
A. If a student questions the fairness of disciplinary action taken
against him, he shall be granted the privilege of appeal to the
disciplinary board. The decision of the disciplinary board shall be
subject to the student's right of appeal to the President of the
University, whose decision shall be final.
B. No member of the disciplinary board who is otherwise
interested shall be subject to the student's right of appeal to the
President of the University, whose decision shall be final.
B. No member of the disciplinary board who is otherwise interested
in a particular case shall sit in judgment during the proceedings.
In questions of interest, the majority vote of the disciplinary
board shall decide whether or not a member shall be allowed to
sit in judgment or he may voluntarily withdraw.
C. The student shall be informed, in writing, of the reasons for the
proposed disciplinary action within one week if at all possible.
D. The student appearing before the discipline board shall have the
right to be assisted in his defense by an advisor of his choice, to
be selected from the full-time faculty and staff of the University.
59.
60.
file at
61.
62.

See N.M.S.U. Student Bill of Rights, on file in the office of the N.M. L. Rev.
See N.M.S.U. Rules of Procedure of N.M.S.U. University Discipline Committee, on
the office of the N.M. L. Rev.
See A.S.N.M.S.U., Art. V, on file at the office of the N.M. L. Rev.
See Procedures of N.M.S.U. Student Supreme Court and Disciplinary Board, on file

at the
63.
64.
65.

office of the N.M. L. Rev.
Id.
Id.
Id.
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E. The student shall be given an opportunity to testify and to
present evidence and witnesses. In no case shall the committee
consider statements against him unless he has been advised of
their content and of the names of those who made them. He
shall have an opportunity to hear and question witnesses. Improperly acquired evidence shall not be admitted.
F. In the absence of a transcript, there shall be a digest of the
hearing prepared. 6 6
An appeal can be made from this board to the President of the
University by either the Vice President for Student Affairs or by the
accused.6 7 Whether the President can impose a heavier sanction on
6
appeal has not been decided. 8 Such a case has never been
6
presented. 9
New Mexico State University does not seem to attempt to avoid
the issue of procedural due process by ascribing to the doctrine of in
loco parentis, nor does the University rely on the contract theory,
nor do they hide behind the veil of the rights v. privilege controversy.
The University compares with the model in the following areas:

MODEL
NEW MEXICO STATE UNIVERSITY

(1) Serious disciplinary action may not be
taken in the absence of published rules
which

Complies
With
1(a)

(a) are not "so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application";

Does Not
Comply
With

Compies
With
In Part

X

and
(b) do not depend upon the unqualified
discretion of a particular administrator for

1(b)
x

their application
(2) Where the rules are reasonably clear and
their application does not depend upon uncontrolled discretion, a student still may not
be severely disciplined (as by suspension)
unless:
66. See N.M.S.U. Student Bill of Rights, supra note 59.
67. See N.M.S.U. Rules of Procedure of N.M.S.U. University Discipline Committee, supra
note 60.
68. Interview with Dr. Phillip Ambrose, Vice-President for Student Affairs, New Mexico
State University, Nov. 2, 1970.
69. Id.
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Does Not
Comply
With

Complies
With
in Part

(a) the student charged with an infraction
has been furnished with a written statement
of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10
days);
(b) the student thus charged "shall be
permitted to inspect in advance of such
hearing any affidavits or exhibits which the
college intends to submit at the hearing";

2(b)

(c) the student is "permitted to have
counsel present at the hearing to advise
[him] ";

2(c)

(d) the student is "permitted to hear the
evidence presented against [him]," or at
least the student should be given the names
of the witnesses against him and an oral or
written report on the facts to which each
witness testifies;

2(d)

(e) the student or his attorney may question at the hearing any witness who gives
evidence against him;

2(e)

(f) those who hear the case "shall determine the facts of each case solely on the
evidence presented at the hearing";

2(f)
x

(g) "the results and findings of the hearing should be presented in a report open to
the student's inspection";

2(g)
x

(h) "either side may, at its own expense,
make a record of the events at the hearing".

2(h)
x

x

x

x

x

In general, the rules at New Mexico State University are fairly clear.
However, one statement in the rules should be made more explicit.
The statement is:
or otherwise disorderly conduct which tends to disturb the peace
or the orderly process of education on campus...
...

"Reasonable men" could differ in the meaning of such an expression.
What does "tend to disturb" mean? Another area in which New
Mexico State University does not comply with the model is that
section dealing with furnishing a written statement of charges to the
student. New Mexico State only allows seven days in advance instead
of the model's requirement of ten days. This however is not a major
discrepancy. New Mexico State allows the student to have counsel,
but the counsel must come from the faculty or staff of the University. It does not allow the student to have an attorney present. This
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does not comply with 2(c) and (e) of the model. In reality, New
Mexico State University complies with most parts of the model. The
following is recommended:
1. increase the notice to the students from 7 to 10 days;
2. allow the student to have an attorney as counsel at all serious
hearings;
3. eliminate all vague rules and regulations; and
4. make it a written policy that in no case on appeal will the sanctions imposed be greater than those already imposed.
New Mexico State University compares quite favorably with the
model in most respects. Few changes are needed to bring its system
and procedures within the existing guidelines of procedural due
process in student disciplining cases.
E. New Mexico Institute of Mining and Technology (NMIM&T)
The document which describes student discipline policy at New
Mexico Tech is the statement entitled Student Discipline Policy
found in the Student Handbook. 7" The Student Council serves as
the court of original jurisdiction in serious cases.7
Cases are
appealed from here to the Student Standards Committee.7 2 Final
appeals are taken to the President of the University.7"
MODEL
NEW MEXICO INSTITUTE OF MINING AND TECHNOLOGY

(1) Serious disciplinary action may not be
taken in the absence of published rules
which
(a) are not "so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application";

Complies
With
1(a)

Does Not
Comply
With

Complies
With
In Part

x

and
(b) do not depend upon the unqualified
discretion of a particular administrator for

1(b)
x

their application
(2) Where the rules are reasonably clear and
their application does not depend upon uncontrolled discretion, a student still may not
be severely disciplined (as by suspension)
unless:
70.
71.
72.
73.

See N.M.I.M.T. General Campus Rules, on file in the office of the N.M. L. Rev.
Id.
Id.
Id.
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Complies
With
(a) the student charged with an infraction
has been furnished with a written statement
of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10
days);
(b) the student thus charged "shall be
permitted to inspect in advance of such
hearing any affidavits or exhibits which the
college intends to submit at the hearing";

2(a)

(c) the student is "permitted to have
counsel present at the hearing to advise
[him] ";

2(c)

(d) the student is "permitted to hear the
evidence' presented against [him] ," or at
least the student should be given the names
of the witnesses against him and an oral or
written report on the facts to which each
witnesses testifies;

2(d)

(e) the student or his attorney may question at the hearing any witness who gives
evidence against him;

2(e)

(f) those who hear the case "shall determine the facts of each case solely on the
evidence presented at the hearing";

2(f)
x

(g) "the results and findings of the hearing should be presented in a report open to
the student's inspection";

2(g)
x

(h) "either side may, at its own expense,
make a record of the events at the hearing".

2(h)
x
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Does Not
Comply
With

Complies
With
in Part

x

2(b)
x

x

x

x

New Mexico Tech does not have a specific statement of policy which
allows a student to inspect any affidavits or exhibits. In addition to
this, the student is not allowed to have an attorney present during
the hearing. The student is allowed to have counsel, but the counsel
must be chosen from the faculty or staff of the University. These are
the only two discrepancies that are found in its procedures when
they are compared to the model.
There have been few cases of a serious nature at New Mexico Tech
during the past few years. In fact, the Dean of Students could only
recall one. 7" The University does not employ the theories of in loco
parentis, contract or the controversy over rights v. privilege in attempting to define its relationship with its students.
74. Interview with Bill Cormack, Dean of Students, New Mexico School of Mining and
Technology, Nov. 19, 1970.
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The following is recommended to bring New Mexico Tech within
the guidelines of the model:
1. there should be a written policy allowing students to inspect
affidavits and exhibits; and
2. students should be allowed to have an attorney present at all
hearings which could result in serious sanctions.
New Mexico Institute of Mining and Technology is the smallest
university that was studied. Yet, the University complies very well
with the model. The actual machinery for litigation is somewhat
awkward (the Student Council hears cases), but for the most part the
procedures seem fair. As mentioned, a few improvements are needed,
but it is obvious that the school is trying to comply with all the
requirements of procedural due process.
F New Mexico Highlands University
The document which describes procedures for student discipline
cases at New Mexico Highlands University is the pamphlet entitled
Student Disciplinary Procedure and Code of Student Conduct.7
The Discipline Committee is the court which has jurisdiction over
student discipline cases.7 6 Appeals can be made to the President of
the University from this committee.7 ' The President can either
increase or decrease the penalty imposed by the Discipline
Committee.8

New Mexico Highlands University compares very well with the
model.
MODEL
NEW MEXICO HIGHLANDS UNIVERSITY

(1) Serious discilinary action may not be
taken in the absence of published rules
which
(a) are not "so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application,"
and
(b) do not depend upon the unqualified
discretion of a particular administration for
their application
75.
76.
77.
78.

Complies
With
l(a)

Does Not
Comply
With

Complies
with
In Part

X

l(b)
x

See N.M.H.U. Student Discipline Procedure, on file in the office of the N.M. L. Rev.
Id.
Id.
Id.
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Does Not
Comply
With

Complies
With
in Part

(2) Where the rules are reasonably clear and
their application does not depend upon uncontrolled discretion, a student still may not
be severely disciplined (as by suspension)
unless:
(a) the student charged with an infraction
has been furnished with a written statement
of the charge adequately in advance of a
hearing to enable him to prepare (e.g., 10
days);
(b) the student thus charged "shall be
permitted to inspect in advance of such
hearing any affidavits or exhibits which the
college intends to submit at the hearing";

2(a)

(c) the student is "permitted to have
counsel present at, the hearing to advise
[him] ";

2(c)
x

(d) the student is "permitted to hear the
evidence presented against [him] ", or at
least the student should be given the names
of the witnesses against him and an oral or
written report on the facts to which each
witnesses testifies;

2(d)

(e) the student or his attorney may question at the hearing any witness who gives
evidence against him;

2(e)
x

(f) those who hear the case "shall determine the facts of each case solely on the
evidence presented at the heating";

2(f)
x

(g) "the results and findings of the hearing should be presented in a report open to
the student's inspection";

2(g)
x

(h) "either side may, at his own expense,
make a record of the events at the hearing".

2(h)
x

x
2(b)
x

x

Like most of the other universities studied, Highlands has a general
statement with regard to conduct which is too vague. It states:
No student has the right to interfere with others in their pursuit of
an education nor to act in such a way as to affect adversely the
University's function or to disrupt community living on campus. A
student who so disregards the rights and privileges of others will be

subject to dismissal.

9

"Reasonable men" would certainly differ in their interpretation of
this regulation, and hence it is too vague.
79. Id.
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The only other problem with the procedures at Highland is the
provision which allows the President on appeal to increase the
penalty imposed by the lower court.8 0 This has not been held to be
a violation of due process per se, but it seems unfair as it can often
result in arbitrary decisions.
The following is recommended to bring Highlands within the requirements of due process as set forth in the model:
1. eliminate all vague phrases and rules or regulations; and
2. prevent the President from imposing a heavier penalty on appeal
than that issued by the lower court.
Thus, in most respects Highland University complies with the
model and assures its students that the requirements of procedural
due process will be met in student discipline cases.
VI
RECURRENT PROBLEMS
From the studies of the six, four-year state universities of New
Mexico, one sees a pattern of problems that seem to exist at virtually
all the universities concerning due process and student discipline
cases. Three problems seem to be especially troublesome: most of
the universities have some vague "catchall" rule which violates due
process; every school has an inadequate appeals system that could
result in an unfair hearing on appeal; and most schools do not meet
one or more of the requirements of procedural due process.
All three of these problems can and should be solved.
VII
POSSIBLE SOLUTIONS TO THE THREE PROBLEMS
A. Vague Rules
This problem is the easiest to remedy. Each school should carefully revise its rules and regulations to comply with the vagueness
requirement. That requirement is:
That the rule is not "so vague that men of common intelligence must
necessarily guess at its meaning and differ as to its application." 8 1

Thus, such vague expressions as "conduct that interferes with the
educational function," or "disrupts community living" should be
eliminated and replaced by rules which are specific and clear.
B. The Appellate Procedure
All the schools studied had a similar appellate procedure. In80. Id.
81. Supra note 22.
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variably the President of the University (or the Board of Regents)
was the final person to hear the appeals. This procedure is probably
not a violation of procedural due process per se, but, such a system
can often result in unfairness to the student who is appealing his
case. The President is often afforded a great deal of discretion in the
manner in which he hears the appeals. Some appeals result in trials de
novo in the President's office, while others do not. Often the President (as a member of the Administration) may have a vested interest
in the outcome of the case, and hence cannot help but be biased in
his decision. Another problem with the imposition of a heavier
sanction on appeal is that it might intimidate a student into not
appealing his case. These problems can be eliminated by removing
the President from the appellate process and having appellate cases
heard by a non-partisan board.
The Ad Hoc Committee on Rights and Responsibilities of Faculty
and Students8 2 at the University of New Mexico has proposed such a
board. They proposed the following:
University Supreme Court
Section 12. Composition. The University Supreme Court shall
consist of twelve members: six students, four faculty members and
two administrators, selected in the same way as members of the
University Standards Board. The members of the court shall elect
one of their members to serve as chief judge.
Section 13. Jurisdiction. The University Supreme Court shall
hear appeals from decisions of the University Standards Board and
other university judicial bodies. When the appeal is from the decision
of some judicial body other than the University Standards Board,
the procedure shall be the same as that set out below for appeals
from that Board.
The appeal will not be a retrial of the case, but will be a review of
the record made before the Board, to determine whether any prejudicial error was made.
Section 14. Procedure before the Court. An appeal must be filed
within ten days of the Board's decision.
The party who files an appeal must specify therein the prejudicial
errors which he claims occurred before the Board. Errors that may
be alleged in an appeal are the following, and no others:
a. Failure of the Board to follow any applicable rules of the
university including these.
b. Failure of the Board to follow its own rules.
c. A finding of fact made by the Board when there was no
evidence at all before it to support such finding.
82. This committee was made up of students, faculty and administrators. (Two of the
faculty members were from the School of Law)
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An error is prejudicial if the Board's decision might have been
different had that error not been made.
Any party filing an appeal shall have the right to present its
arguments to the Court in the form of a written brief. The Court
may hear oral argument at its discretion.
After all arguments have been received and the Court has considered them, the Court shall determine whether or not any prejudicial errors were made. If none were made the Court shall affirm
the decision in writing. If one or more prejudicial errors were made
the Court should reverse the decision of the Board in writing, and (a)
remand the case to the Board for a new hearing in which the
specified prejudicial error will be corrected, or (b) remand the case
to the Board with specific instructions on how the Board is to dispose of it, or (c) dispose of the case itself in whatever manner it
deems proper. (In choosing one of these three alternatives the Court
should remember that its functions are different from the Board's in
that the Court never hears witnesses or weighs evidence. The Court's
role with regard to evidence is limited to determining whether there
is any evidence on a given point. If there was any evidence on each
side, the Board's decision on the weight of the evidence is not to be
reversed.)
The Court should refrain from deciding a case on a point on
which the parties have not had an opportunity to present argument.
If necessary the Court may ask for additional briefs on specified
points.
When the Supreme Court has disposed of an appeal it shall return
all records to the Board. At the end of each school year the Board
shall send all records to the Secretary of the University for
permanent storage.
The Court shall have the power to adopt rules to govern its proceedings, not inconsistent with these or other university rules. (The
Court might exercise this power, for example, to set time periods
within which briefs must be received.) 8 3
Such a proposal eliminates the problem of Administration bias in
hearing appeals. It would provide the fairest appellate procedurefairest to the student and to the Administration.
C. Guidelines for ProceduralDue Process
The following procedural guidelines will assure procedural due
process in student discipline cases:
1. Any academic or administrative official, faculty member or
student may file charges against any student for misconduct.
2. The institution may make a preliminary investigation to deter83. Final Report, Ad Hoc Committee on Rights and Responsibilities of Faculty and
Students, Univ. of New Mexico, at 4 (1970).
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mine if the charges can be disposed of informally by mutual consent
without the initiation of disciplinary proceedings.
3. All charges shall be presented to the accused student in written
form and he shall respond within ten school days. The time may be
extended for such response. A time shall be set for a hearing which
shall not be less than ten or more than fifteen school days after the
student's response.
4. A calendar of the hearings in a disciplinary proceeding shall be
fixed after consultation with the parties. The institution shall have
discretion to alter the calendar for good cause.
5. Hearing shall be conducted in such a manner as to do substantial justice.
a. Hearings shall be private if requested by the accused student.
In hearings involving more than one student, severance shall be
allowed upon request.
b. An accused student has the right to be represented by counsel in cases involving serious sanctions.
c. Any party to the proceeding may request the privilege of
presenting witnesses subject to the right of cross-examination by
the other party. d. Those who hear the case shall determine the
facts of each case solely on the evidence presented at the hearing.
e. Production of records and other exhibits may be required.
f. The university will do all in its power to assure that all
witnesses are present.
g. In the absence of a transcript, there shall be both a digest
and a verbatim record (such as a tape recording).
h. The results and findings of the hearing should be presented
in an open report.
i. No recommendation for the imposition of sanctions may be
based solely upon the failure of the accused student to answer the
charges or appear at the hearing. In such a case, the evidence in
support of the charges shall be presented and considered.
6. An appeal from a decision by the initial hearing board may be
made by any party to the appropriate appeal board within ten days
of the decision.
a. An appeal shall be limited to a review of the full report of
the hearing board for the purpose of determining whether it acted
fairly in light of the charges and evidence presented.
b. An appeal may not result in a more severe sanction for the
accused student.
c. An appeal by the institution, in which the decision is
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reversed, shall be remanded to the initial hearing board for a determination of the appropriate sanction. 8 4
These guidelines, if followed, will result in a fair hearing in student
discipline cases; a hearing which will do substantial justice while
protecting the interests of the student and the university.
VIII

CONCLUSION
This study began with the hypothesis that many of the state
universities of New Mexico might not follow the minimum standards
of procedural due process. The study has revealed that, for the most
part, these universities do follow the minimum requirements. 8" Of
the six universities studied, only one seriously violated the procedural requirements of due process in its handling of student
discipline cases. The remainder violated one or more of the requirements in part. All the universities studied thought that they complied
with the requirements of procedural due process. It is hoped that the
study will provide each institution with some insight into its particular problems in this area. If the schools follow the guidelines
presented they will comply with all the requirements set down by
the courts to date. If problems of fairness still exist, then the students will have to turn to the courts in an attempt to redress their
wrongs-and perhaps the courts will set new standards.
JAMES A. BRANCH, JR.

84. These guidelines come from three sources: The Model Code for Student Rights,
Responsibilities, and Conduct, Committee on Student Rights and Responsibilities, Law
Student Division, American Bar Ass'n at 6 (1969); A Proposed Modification of U.C.L.A.
Discipline Procedures; and see supra note 22.
85. See Appendix for a chart showing how each University compared with the model.
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APPENDIX
HOW EACH UNIVERSITY COMPARED WITH
THE MODEL
STATE UNIVERSITIES
d

Tot.

19

ENMU

WNMU

19

7

NMSU

NMIM&T

NMHU

16

19

MODEL CODE SELECTION NUMBER
Degree of present compliance with model due process regulations for the six state univer-=
sities in New Mexico. A "score" of 2 represents compliance; 1 = partial compliance; and 0
no compliance with regulation section. Note that complete compliance with the model
would result in a "perfect total score" = 20 whereas no compliance whatsoever would result
in a total score = 0. (See text for the regulation corresponding to each row.)

